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Equalities and Human Rights Committee 

23rd Meeting, 2017 (Session 5), Thursday 5 October 2017 

Gender Representation on Public Boards (Scotland) Bill – oral evidence 

sessions 

Background 

1. The Gender Representation on Public Boards (Scotland) Bill is a Scottish 

Government Bill introduced by the Cabinet Secretary for Communities, Social 

Security and Equalities, Angela Constance MSP, on 15 June 2017. The 

Scottish Parliament referred the Bill to the Equalities and Human Rights 

Committee for Stage 1 consideration on 21 June 2017. 

 

2. The Bill is for an Act of the Scottish Parliament to make provision about 

gender representation on boards of Scottish public authorities. 

 

3. At its meeting on 23 June 2017, the Committee agreed to issue a call for 

evidence. The call for evidence closed on 25 August 2017, and received 21 

submissions. All of the written submissions received can be read on the 

Committee’s webpage. 

 

4. The Committee opened its Stage 1 scrutiny of the Bill by taking evidence from 

Women 50:50, the Scottish Women’s Convention, and Close the Gap, as well 

as the Law Society of Scotland, the Institute of Directors in Scotland, and 

Professor Muriel Robison of the University of Glasgow, on 21 September. The 

Committee continued its scrutiny on 28 September, when it took evidence 

from the following panels: 

 

 Commissioner for Ethical Standards in Public Life in Scotland; 

Equalities and Human Rights Commission Scotland; Highlands and 

Islands Enterprise; Scottish Social Services Council; and Glasgow City 

Integration Joint Board (IJB). 

 Colleges Scotland; Universities Scotland; Equality Challenge Unit; 

University and College Union (UCU) Scotland; and the Educational 

Institute of Scotland (EIS). 

 

5. Official Reports of these meetings will also be available on the Committee’s 

webpage. 

Approach 

6. At its meeting today, the Committee will take evidence on the Bill from:  

 Tanya Castell MBE, Founder and CEO, Changing the Chemistry; 

http://www.parliament.scot/S5_Equal_Opps/General%20Documents/Gender_Rep_on_Public_Boards_Bill_call_for_evidence_20170623.pdf
http://www.parliament.scot/S5_Equal_Opps/General%20Documents/Gender_Rep_on_Public_Boards_Bill_call_for_evidence_20170623.pdf
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/106030.aspx
http://www.parliament.scot/parliamentarybusiness/CurrentCommittees/106030.aspx
http://changingthechemistry.org/
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 Rebecca Marek, Parliamentary and Policy Officer, Coalition for Racial 

Equality and Rights (CRER); 

 James Morton, Scottish Trans Manager, Scottish Trans Alliance (part 

of the Equality Network); and 

 Iain Smith, Policy and Public Affairs Officer, Inclusion Scotland. 

 

 

7. The written submissions received from each witness to the Committee’s call 

for evidence on the Bill have been attached to this paper as Appendices A-D.  

 

8. The Committee will hold its final oral evidence session on the Bill by taking 

evidence from the Cabinet Secretary for Social Security and Equalities on 26 

October. 

 

9. The Committee will have an opportunity at the end of today’s meeting to 

discuss the evidence received and key themes to discuss with future 

witnesses and/or for its eventual Stage 1 report. 

https://www.crer.scot/
https://www.crer.scot/
http://www.scottishtrans.org/
http://inclusionscotland.org/
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Changing the Chemistry 

1. The impact, if any, on people applying for an appointment as a non-executive member of a public board. 
 

Changing the Chemistry members consider that the Bill could have a positive impact on the number of women who apply 
for a position on a public body board. They stress, however, that there must be no dilution of appointment standards and 
that, to be appointed, women must demonstrate that they meet the criteria for appointment to ensure public body 
boards benefit from the necessary mix of knowledge, skill and experience. 
 
Despite the generally positive view of the Bill there were a number of respondents who expressed concern that it might 
deter male applicants, as they could be concerned that preference will be given to female applicants. Wording of any 
publicity surrounding the Bill, and subsequent advertisements for Board positions, must be very clear that the application 
and selection processes, and the appointing minister’s decision, will treat male and female candidates equally. It must be 
clear that the Bill is not introducing a quota system and that appointment will always be on merit.  
 
If used to stimulate action, to encourage more women to apply and to make clear that, if no particular candidate is best 
qualified for the appointment, preference must be given to a female candidate to help the board achieve its target, then 
the Bill could have a positive impact. It should have a sunset clause such that the bill would be withdrawn when gender 
balance has been achieved and maintained for five years. 
 

2. The impact, if any, for those public authorities responsible for encouraging and recruiting women to public boards 
as non-executive members. 

 
Public authorities should have been working towards greater diversity on their boards since the publication of Diversity 
Delivers in 2008. In theory, therefore, the Bill should have no real impact. In practice, Changing the Chemistry members 
consider the Bill to be a valuable tool in underlining the drive toward greater diversity of thought and access to talent in 
the boardroom. Public bodies should be directed by skilled people reflective of, and who understand the needs of, the 
community served. As 52% of Scotland’s population is female, and only 42% of public body board members are female, 
public authorities do need the extra stimulus of this Bill.  
 
Bodies may require support to attract female applicants; also the pattern for board meetings and attendance may have to 
be altered, or at least reviewed, as many women face additional barriers such as caring responsibilities. This makes 
involvement at board level more difficult for them considering the general pattern of day-time meetings and attendance 
in person.  
 
One concern expressed is that the Bill may result in the women who currently have board positions gaining more, rather 
than more women becoming engaged in the process. There must be opportunities for women to develop into board 
roles; current board members and chairs must be prepared to support new blood. The Public Appointments Team could 
perhaps play a role here. 
 
In summary, the impact for public authorities will be positive if they succeed in encouraging appropriately skilled women 
to apply and ensure their appointment processes enable women to demonstrate their merit in relation to the post in 
question. 
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3. The Bill requires public boards to report on the operation of the Act, although Scottish Ministers can regulate how 
this should happen; what should any reporting requirements cover and why? 

 
Reporting should be kept simple; it will be important to avoid more layers of bureaucracy. 
 
It could be helpful if reporting considers measures that have been successful, so these can be disseminated to aid other 
public bodies. 
 
Reporting should cover: 

 number of board positions to which the Bill/Act applies (we recognise that some positions, elected for example, 
are not subject to the requirements) and the male/female split 

 number of appointments made during the period and the male/female split across applicants, interviewees and 
appointees 

 any issues experienced in attracting female applicants 

 and issues observed in female applicants navigating the appointments process 

 measures in place to achieve the target if it has not already been met. 
 

One suggestion is that the number of women being appointed to chair positions is included in the reporting to identify 
and perhaps address any issues here. 
 

 
4. Whether there should be penalties for non-compliance with the Bill and what these should be and why. 

 
One member questioned who would be the subject of the penalties: as it is the appointing minister who is ultimately 
responsible for board composition; would ministers be penalised? The general view of members is that penalising non-
compliance could lead to a quota-driven approach which would not be helpful in encouraging/increasing diversity at 
board level. Public reporting on the failure to attract and appoint women could stigmatise a body, making women even 
less likely to apply. 
 
There will be some bodies and sectors where it is more difficult to attract and appoint women; rather than imposing 
penalties, the government could support them, identify why they are less attractive to women and work to remove 
barriers and/or develop women into board positions in those areas.  
 
The above does not mean there should be no monitoring; if the reporting referred to above highlights bodies which do 
not appear to be making progress those bodies should be required to explain their position and plans for improvement, 
so that there is some bite to the legislation. 
 
Repeated inability to improve could result in penalties such as the responsibility for the appointment process being 
removed from the body, or action plans to ensure the retirement of board members from over-represented groups to 
free up positions to be filled by people from the under-represented groups. This could, for instance, be through limiting 
reappointment.  
 

 
5. Please tell us about any other comments you feel are relevant to the Bill 
 
Changing the Chemistry members expressed disappointment over the Bill’s focus on gender balance: “this bill is a crude 
solution for achieving diversity of thought” and highlighted the need to attract diversity in its widest sense to strengthen 
board debate and decision-making. 
 
Concern was expressed that, by focusing on women, other currently under-represented groups will be marginalised. One 
member noted that there is a third category, gender neutral. This would mean that the Norwegian system of 40% male, 
40% female and the rest male, female or neutral could be a better way to address the requirement. 
 
However, as the Bill in its current form does focus on women, there should be recognition of the support women may 
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need; confidence-building, support with application, coaching for interviews, mentoring for their board role, recognition 
of their time constraints (could board meetings be held during school hours?). And, of course, women fall into a wide 
range of groups in terms of their age, ethnicity, education, upbringing, employment status, geographical location, socio-
economic grouping and so on. One size does not fit all. 
 
Finally, if the Bill becomes law it will be imperative that feedback to women who apply and are not appointed is 
supportive, accurate, specific and thus informative to encourage them to apply again and enable future success. 
 
 

 

For information: 

Changing the Chemistry (CtC) is a Scottish based charity working to improve diversity of thought 

in the boardroom (diversity being not just about gender but also ethnicity, age, disability and other 

types of protected characteristics as well as cognitive and experiential diversity).  The charity 

operates as a peer support network charging no membership fee but expecting members to 

contribute to help individuals from diverse backgrounds secure board roles and then supporting 

them to perform in those roles.  In addition to developing the supply side of board recruitment, CtC 

is also working to influence the demand side by making those hiring board members more aware 

of the biases and stereotypes impacting their decision-making and reiterating the business case 

that diverse teams perform better.  Membership is open to anyone aged 18 or over who supports 

the charity’s aims and is willing to commit to contribute to its objectives in some way.  

CtC has filled over 100 board roles from our membership across all three sectors – from FTSE 

250 companies to a broad range of public sector boards to wide variety of charities.  We have also 

had great results working with organisations to help them make significant shifts in the diversity of 

their boards by attracting a wider range of candidates and supporting them through the recruitment 

process.  CtC’s membership is made up of those seeking board roles, those on boards with a 

desire to continuously improve their boardroom skills and those who want to support the cause of 

diversity of thought in the boardroom. 
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Coalition for Racial Equality and Rights 
 

CRER is an independent NGO working to eliminate racial discrimination and promote racial justice 

across Scotland. Through capacity building, research and campaigning activities which respond to the 

needs of communities, our work takes a strategic approach to tackling deep rooted issues of racial 

inequality. CRER has experience of anti-racist work covering areas such as community engagement and 

empowerment, research and resource development, practical training and equality mainstreaming 

support for public and voluntary sector organisations. 

Representation 

As an equalities organisation CRER welcomes all efforts that aim to reduce inequality/counter 

discrimination and tackle under representation of individuals, based on their protected characteristics. 

We are therefore supportive of the Scottish Government’s commitments to improve representation of 

women on public boards, and to work towards achieving a gender balance when making public 

appointments. However CRER remains concerned that this legislation applies only to gender 

representation and overlooks other groups that may benefit from targeted action from the Scottish 

Government.  

The table below has been taken from data published in the Commissioner for Ethical Standards in Public 

Life in Scotland Annual Report 2015/161. It shows the Commission’s own targets in terms of achieving 

greater equality on public boards and highlights the number of applicants and successful appointments 

over the past 4 years.  

Target Group Target 
% 

2015 
% 

2015 
% 

2014 
% 

2014 
% 

2013 
% 

2013 
% 

Scottish 
Population 

% 

Female 40 40.8 53.6 37.9 34.1 31.4 34.5 51.5 

Disabled 15 12.7 10.3 10.4 7.2 12.6 10.9 19.6 

Black and minority Ethnic 8 5.3 5.2 4.9 * 3.8 * 4.0 

Aged 49 and under 40 27.4 24.7 29.4 24.0 24.6 20.0 54.3 

Lesbian, gay, bisexual and 
other sexuality 

6 4.1 5.2 3.9 * 2.6 * 6.0 

 

Key:  

       Applications 

       Appointed 

 *    Values for less than 5 have been suppressed  

As can be seen by the data supplied, the gender target for applications was exceeded in 2015, with over 

half of all appointees being female. Yet for the other protected characteristics measured (age, disability, 

ethnicity and sexual orientation) the targets for applications were missed, in some cases, quite 

significantly, with the appointment rate being significantly lower than the application rate.  

 

This suggests that sex is no more in need of targeted legislation that other under-represented groups 

and any further regulations introduced should look to improve outcomes across all protected 

                                                           
1
 Commissioner for Ethical Standards in Public Life in Scotland, Annual Report and Accounts 2015/16 

September 2016 

http://www.ethicalstandards.org.uk/site/uploads/publications/4bbac3ff88405f5958a87bb1b6485990.pdf
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characteristics and not just sex. Indeed, a target focussed on sex only could lead to regression of the 

number of people with other under-represented protected characteristics. This also reinforces the 

response that CRER submitted to the Scottish Government as part of their public consultation on this 

bill in March this year. We reiterate that: 

 

“Whilst the Bill itself is exclusively focussed on gender representation, there should be 

wider equalities considerations within this. For example if representation of women is 

already above 50% on a certain board, then it may arise that a white male is appointed 

over a BME woman, or a woman with a disability. If such a circumstance were to arise, 

then it may potentially inhibit diversity rather than improve it.2 

 

Under the Scotland Act 2016 there are provisions available to the Scottish Parliament “relating to the 

inclusion of persons with protected characteristics in non-executive posts on boards of Scottish public 

authorities with mixed functions or no reserved functions.”3 With this in mind, CRER believes that the 

legislation should be amended to refer to protected characteristics in line with the Equality Act. If 

amended this Bill has the potential to improve representation across all minority groups, and those that 

face discrimination based on their protected characteristics. Section 4 (4)(a)(b) of the proposed 

legislation states:  

4) The appointing person— 

(a) must consider whether the appointment of a candidate identified under subsection 

(2) who is not a woman is justified on the basis of a characteristic or situation 

particular to that candidate, and 

(b) if so, may give preference to that candidate.4 

At present the terms of reference in Section 4 does not make it clear what “characteristics” or 

“situation” would allow the appointing person to give preference. From an equalities perspective this 

section must be more robust to ensure that there are clear regulations as to when exceptions can be 

made and why. The ambiguity of this section reinforces our call that the Scottish Government amend 

this Bill to cover all under-represented protected characteristics in order to meaningfully embed 

equality law into everyday practice.  

CRER iterated this point in our written evidence to the Scottish Government earlier this year: 

“There are too many potential loopholes that may exclude persons with a certain 

protected characteristic which may create a barrier to improved representation across 

the other protected characteristics. 

“We strongly feel that the Bill as it currently stands is a real missed opportunity to 

embed the provisions laid out in the Equality Act. This could be done by including the 

full range of protected characteristics within the proposed legislation, and by making 

                                                           
2
 CRER, submission to  A Scottish Government Consultation on the Draft Gender Representation on 

Public Boards (Scotland) Bill 17.3.2017 
3
 The Scotland Act 2016 

4
 Scottish Government, Gender Representation on Public Boards (Scotland) Bill [As Introduced]  

http://www.legislation.gov.uk/ukpga/2016/11/pdfs/ukpga_20160011_en.pdf
http://www.parliament.scot/Gender%20Representation%20on%20Public%20Boards%20(Scotland)%20Bill/SPBill16S052017.pdf
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the intentions of the Bill clearer through statutory guidance which would support its 

implementation.” 

 

Objective 

 

CRER is concerned that the 50% representation target may prove problematic to implement 

and would recommend that instead of working towards 50% representation, that a minimum 

level of 40% of board members be female. This would remove the need for special provisions 

for boards with uneven numbers and by setting a minimum representation standard rather 

than a 50% target it may also allow for up to 60% representation of women on a board. This 

would be particularly important for areas or sectors that currently employ high numbers of 

women. As they should have the freedom to have higher than 50% representation within their 

boards, if this would better represent their workforce and service users. Conversely, setting a 

minimum of 40% for either gender, would ensure that there must be a clear commitment to 

market to and recruit from a wide pool of diverse candidates. The manner of implementation 

of this would remain the same as laid out in the Bill in that achieving the minimum would only 

apply to the appointment of new candidates. It is probable that the majority of executive 

Board members, who are not affected by this Bill, are likely to be male, and allowing for up to 

60% of non-execs to be women may be useful to ensure a truly balanced board. 

 

Further to this, not all roles within a board are equal. For example the chair of the board is 

likely to have more responsibilities and potential influence. Some boards recruit the role of a 

chair separately and at present there is under representation of women (and other minority 

groups) in chair positions on public boards. By imposing a 50/50 target it may well be that due 

to individual board recruitment practices, when a female chair resigns that they must then be 

replaced by a male successor to maintain the gender balance. By setting a minimum standard 

of 40%, this would again allow for more flexibility around potentially regressive cases such as 

this. 

 

Encouragement of Applications 

 

This section must be expanded to include wider representation considerations. Whilst the Bill 

itself is exclusively focussed on improving gender representation, there should be wider 

equalities considerations within this. Despite mentions under Section 4 that preferences can 

be made based on “a characteristic” or “situation” the efforts to encourage applications will 

only apply to female applicants. This is another missed opportunity in this Bill. As noted above, 

at present the percentage of female applicants is in line with targets set by the Commissioner 

for Ethical Standards in Public Life, yet the number of BME applicants, those under 49 and 

applicants who do not identify as heterosexual are well below their target. This evidence 

suggests that more can be done to encourage applications from these under-represented 

groups and this Bill could provide the leverage to do so.  

 

Reporting  
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We would expect that public boards publish details of all applications that have been 

processed. This should include details of the applicants protected characteristics and whether 

they have been successful in gaining an interview, and if they have subsequently been 

appointed to the board. As there may be a small number of board appointments each year 

across all public bodies CRER would advise that this information is submitted to a third party, 

for example the Commissioner for Ethical Standards in Public Life, as they already hold much 

of this information, and would protect the identities of individual appointments.  

 

Enforcement  

 

As the Bill stands, there are no sanctions for boards that do not follow these rules. It could be 

argued that without sanctions there is no enforcement of this legislation which may allow for 

non-compliance. Furthermore, there is nothing outlined to give protection to candidates who 

may feel that they have been unfairly discriminated against. There should be an independent 

overseer of this new legislation to ensure that it is implemented as intended and help offer 

guidance to all candidates and public boards. 

 

This regulator should also provide guidance on how to attract a broad range of candidates, 

especially those with a protected characteristic to enable public bodies to achieve their 

objective creating public boards that are more representative of the Scottish population.  

 

Key definitions 

CRER supports the concerns raised by the Equality and Human Right’s Commission5 around this issue 

the term “gender” in this bill. Whilst there are distinctions made in the Bill through the use of the term 

“women”, and “female” appointments,  decisions are still laid out to allow the authorities to make 

appointments based on “gender representation”. This further consolidates CRER’s view that the Bill 

must refer to protected characteristics which would improve under-represented groups with varying 

protected characteristics and would resolve any potential issues around “gender” with clear provisions 

laid out under gender reassignment.  

                                                           
5
 EHRC A Scottish Government Consultation on the Draft Gender Representation on Public Boards 

(Scotland) Bill March 2017 

https://consult.scotland.gov.uk/equality-unit/draft-gender-representation-on-public-boards/consultation/view_respondent?sort=excerpt&order=ascending&uuId=1006023963
https://consult.scotland.gov.uk/equality-unit/draft-gender-representation-on-public-boards/consultation/view_respondent?sort=excerpt&order=ascending&uuId=1006023963
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INCLUSION SCOTLAND 

Inclusion Scotland (IS) is a national network of disabled peoples' organisations and 

individual disabled people. Our main aim is to draw attention to the physical, social, 

economic, cultural and attitudinal barriers that affect disabled people’s everyday lives 

and to encourage a wider understanding of those issues throughout Scotland. Inclusion 

Scotland is part of the disabled people’s Independent Living Movement. 

 

Inclusion Scotland supports the overall Scottish Government objective that public 

bodies should reflect the diversity of people who live in Scotland, from different ethnic 

minority communities, disabled people, LGBTI people, men and women. However, we 

are concerned that by focussing only on gender representation this Bill is a missed 

opportunity to address the wider underrepresentation of people with protected 

characteristics, including disabled people.  

 

Disabled people face massive physical, informational and attitudinal barriers to 

participation in Scottish political and public life. In 2016, the proportion of disabled 

people applying for and being appointed to public bodies fell. Scottish Government’s 

Public Appointments Team Diversity Analysis report published in March 2017 reported 

that “overall, in 2016 the level of applicants declaring at least one disability (9.8%) was 

lower than in each of the four preceding years which ranged from 10.3% (in 2014) to 

14.6% (in 2012).” 10.1% of those appointed declared a disability, compared with 10.3% 

in 2015. The proportion of women appointed to public bodies in 2016 rose to 59%. 

 

We believe there is a need to bring forward a duty on Scottish Ministers to improve the 

diversity of public appointments for all underrepresented groups, not just on gender. 

This requires a more thorough review of the public appointments process to ensure that 

barriers are removed at all stages of the appointments process. Some of the measures 

we suggest are included in our report to the Public Appointments Team (see Annex A)6. 

 

As a result of our lived experience, disabled people can make a positive contribution to 

improving the decision-making of public bodies. We know from that first-hand 

experience what barriers prevent our inclusion, and what needs to be done to remove 

them. Such barriers are often not obvious to others, even if well-informed, and opening 

                                                           
6
 Inclusion Scotland was approached by the Scottish Government Public Appointments Team to carry out 

some short term work, between April and June 2016, on increasing disabled people’s access to public 
appointments. Recognising the limitations on what could be achieved during this timescale, the project 
proposal identified a series of longer term outcomes and short-term outputs, activities and key 
performance indicators. A summary of the project’s recommendations is attached in Annex. A. 
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up access to disabled people can often make things more accessible for other under-

represented groups too.  

 

• the impact, if any, on people applying for an appointment as a non-executive 

member of a public board; 

The proposals in Section 4 of the Bill will not in themselves address the under-

representation of women, or other people with protected characteristics, Section 4(1) of 

the Bill reiterates that “the appointing person must determine whether any particular 

candidate is best qualified for the appointment.” The measures in Section 4(3) to give 

preference to a woman will only apply where two or more candidates are equally 

qualified. Ministers already have this discretion. 

 

The issue is about ensuring that the selection criteria for appointment both encourage 

applications from and give an equal opportunity for appointment to people from under-

represented groups. 

  

Selection criteria and person specification are often carbon copies of the skills and 

experience of those vacating a board. When a vacancy arises, the opportunity should 

be taken to diversify the skills and experience that are taken into account. In particular, 

care should be taken to avoid unconscious bias in person specifications. For example, 

almost by definition, people from underrepresented groups are less likely to be able to 

demonstrate previous experience of being on a board.  

  

In setting the selection criteria for an appointments round, the Minister should take 

account of the overall balance of a board, including how representative it is. Selection 

panels should examine how the person specification matrix will identify applicants who 

may increase the diversity of the board.  

 

Application forms should enable applicants to demonstrate how their personal skills and 

life experience can contribute to the work of the public body, even where this does not 

exactly match the person specification. The anonymised nature of application forms can 

make it difficult for selection panels, when short listing, to take account of whether an 

applicant comes from an underrepresented group, including gender. For example, the 

2016 Mobility and Access Committee for Scotland (MACS) appointment round identified 

a need for people with a learning impairment or mental health issue to be appointed. 

However, there was no way to identify if a person had a learning impairment or mental 

health issue from the application form. 

 



Appendix C 
 

 

 the impact, if any, for those public authorities responsible for encouraging 
and recruiting women to public boards as non-executive members; 

 

Ministers and selection panels already have powers to encourage applications from 

under-represented groups. 

 

Encouraging more applications from underrepresented groups is crucial to addressing 

the need for greater diversity. When commencing any public appointments round, there 

should be a duty on Scottish Ministers to include in their review of the current Board 

members’ roles, skills, knowledge and experience an examination of what action they 

can take to increase the likelihood of attracting a more diverse range of applicants 

 

Section 5 may inadvertently discriminate against other underrepresented groups as it 

places a statutory duty on a public board to take steps to encourage women to apply, 

but paces no similar duty on them to encourage applications from other under-

represented groups (including, for example, disabled women). 

 

 

 the Bill requires public boards to report on the operation of the Act, although 
Scottish Ministers can regulate how this should happen; what should any 
reporting requirements cover and why; 

 

The Scottish Government Public Appointments Team already publishes an annual 

diversity analysis report, and therefore it would seem reasonable to include a 

requirement to report annually on the implementation of the Bill. 

 

 whether there should be penalties for non-compliance with the Bill and what 
these should be and why; 
 

Monitoring of non-compliance should be the responsibility of the Commissioner for 

Ethical Standards in Public Life in Scotland, who can report any failure to comply to the 

Scottish Parliament. 

 Please tell us about any other comments you feel are relevant to the Bill. 
 

Inclusion Scotland is concerned that the measures proposed by the Bill may have an 

unintended adverse impact on other people who share protected characteristics, 

including disabled people, as it places a duty on Scottish Ministers to consider gender 

ahead of any other protected characteristic. 
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Equality Network and Scottish Trans Alliance 

  

The Equality Network is a national charity working for lesbian, gay, bisexual, trans 

and intersex (LGBTI) equality in Scotland. Scottish Trans Alliance is the Equality 

Network project to improve gender identity and gender reassignment equality, rights 

and inclusion in Scotland. 

 

We welcome the opportunity to submit evidence on this bill – our evidence relates 

mostly to how the bill might impact transgender people. At Equality Network and 

Scottish Trans Alliance we use transgender as an inclusive umbrella term to refer to 

anyone whose gender identity or gender expression does not fully correspond to 

their sex assigned at birth, including trans men, trans women, non-binary people, 

and cross-dressing people. 

 

1. the impact, if any, on people applying for an appointment as a non-

executive member of a public board;  

 

The bill should have a positive impact on women applying for appointment as a non-

executive member of a public board. This will hopefully include a positive impact for 

a diverse range of women, including lesbian, bisexual, and intersex women.  

 

One area of concern we have around the current wording of the bill is whether it will 

have a positive impact on transgender women’s representation on public boards. In 

particular, we are concerned that transgender people might be treated as their legal 

sex when applying for an appointment as a non-executive member of a public board, 

rather than as their actual gender identity.  

 

In the first draft of the bill, the wording for the gender representation objective was 

that boards should have at least 50% of people “who are female or who identify as 

female”. In our response to the consultation, we said that this wording was a 

problem, as it implies that there is a difference between those who “are” and those 

who “identify as” a gender. Our suggestion was to change this to people “who 

identify as female”, so that it was clear throughout that the bill sought to improve 

representation of all women on public boards, including transgender women without 

gender recognition certificates. 

 

The current wording of the bill is now: 

 

“The “gender representation objective” for a public board is that it has 50% of 

non-executive members who are women”.  

 

We are concerned that there may be uncertainty about who is included in the term 

“women”. In particular, we are very concerned that transgender women without 

gender recognition certificates may be treated in a discriminatory manner when 

applying to be non-executive members of a public board. It is crucial that the bill is 
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written and implemented in a way that is clearly inclusive of all women, including 

transgender women who do not have gender recognition certificates. 

 

For example, consider a scenario in which a transgender woman applies for a 

position as a non-executive member of a public board, and is judged equal to a 

candidate who is a man. If she did not have a gender recognition certificate (so 

despite being a woman, her legal sex would still be male), then on a restricted 

interpretation of “women” the appointing person would not be required to select her, 

because it may not be clear that appointing her would count as being: 

 

“with a view to achieving (or making progress towards achieving) the gender 

representation objective immediately after the appointment takes effect.” 

 

This kind of scenario would be discriminatory towards transgender women without 

gender recognition certificates, who are women, and should be recognised as such 

for the purpose of the bill and the gender representation objective.  

 

We note that in the Scottish Government’s EQIA of the bill, it states:  

 

“The Bill now uses the terminology “are women” and the Scottish Government 

will consider whether this needs to be expanded” 

 

We appreciate that the Government may have decided to use “women” rather than 

“identify as female” to closely mirror the protected characteristic of sex, due to the 

fact that under section 37 of the Scotland Act 2016, devolved powers only extend to: 

 

“Equal opportunities so far as relating to the inclusion of persons with 

protected characteristics in non-executive posts on boards of Scottish public 

authorities with mixed functions or no reserved functions.”   

 

However, we would argue very strongly that this terminology does need to be 

expanded. To ensure that all transgender women are included by the bill, our 

suggestion is that “woman” should be clarified within the bill (by amending section 2) 

as follows: 

 

“woman" – 

(a) includes a person with the protected characteristic of gender 

reassignment who is living in the female gender, and 

(b) does not include a person with the protected characteristic of gender 

reassignment who is not living in the female gender. 

 

Our suggested definition is based on the Equality Act protected characteristic of 

gender reassignment, to put beyond doubt that the bill remains within the devolved 

power set out in section 37 of the Scotland Act 2016.  The phrase “living in the 

female gender” is based on the language used in the Gender Recognition Act 2004. 

Defining “woman” in this way would ensure that all women are included in the gender 
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representation objective, including transgender women who do not have gender 

recognition certificates. 

 

Part (b) of the definition is needed to ensure that transgender men do not count 

towards the gender representation objective. Without this, a public board might be 

considered to have reached the objective when women remain a minority of the 

board, because one or more board members is a transgender man without a gender 

recognition certificate, who is treated under the legislation as a woman. This would 

be completely against the spirit and purpose of the bill. 

 

It is vital that the bill is both written and implemented in a way which is inclusive and 

respectful of transgender people’s identities. It must not provide additional barriers to 

transgender people’s representation on public boards, or undermine their gender by 

appointing them on the basis of their formal legal sex when that is not the gender 

they identify and live as.  

 

More broadly, we support the evidence in Engender’s submission on the positive 

impact for women on improving their representation on public boards. It is essential 

that this positive impact is felt by all women, and that there is not uncertainty about 

the inclusion of transgender women without gender recognition certificates in the 

gender representation objective. 

 

2. the impact, if any, for those public authorities responsible for encouraging 

and recruiting women to public boards as non-executive members;  

  

We support the evidence in Engender’s submission with regards to the positive 

impact that encouraging and recruiting women to public boards will have on those 

organisations that do so. 

 

Similarly, we think that it is important that a range of methods are used to ensure 

women are better represented on public boards. Although this bill is a welcome step, 

we are supportive of the calls in Engender’s submission for additional measures and 

approaches. 

 

3. the Bill requires public boards to report on the operation of the Act, 

although Scottish Ministers can regulate how this should happen; what 

should any reporting requirements cover and why;    

 

In order to be able to report on the operation of the Act, there should be guidance 

from Scottish Ministers on how to do inclusive monitoring of the gender of non-

executive members of public boards. 

 

Specifically, it is important that public boards are required to include a non-binary 

option when they report on the gender of their non-executive members. We would 

suggest that the government propose that public boards undertake monitoring in the 

way recommended in our guidance coproduced with Stonewall Scotland 
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(http://www.scottishtrans.org/wp-

content/uploads/2017/06/getting_equalities_monitoring_right.pdf).  

 

Our guidance around monitoring is based on research we undertook with 895 non-

binary people across the UK. When asked whether they were able to accurately 

describe their gender on forms when accessing services, only 1% said they were 

always able to, and 58% said they never could.  

 

When we asked non-binary people about the personal impact of the widespread lack 

of non-binary visibility in service provision, including their not being represented in 

the language used on forms, 84% said they felt like their gender identity wasn’t valid, 

83% felt more isolated or excluded, 76% had lower self-esteem and 65% felt they 

had poorer mental health.  

 

It is important that these experiences of being excluded in services are not replicated 

by Scottish public boards. As reporting on the operation of the Act will require public 

boards to monitor and report on the gender of their non-executive members, Scottish 

Ministers should take this as an opportunity to show leadership on inclusive 

monitoring of non-binary people.  

 

More broadly, we think that reporting requirements should be set out explicitly by 

Scottish Ministers, and that there should be requirements for boards to report 

publically on whether they have achieved the gender representation objective. 

Where boards have not achieved the objective, or made progress towards achieving 

the objective, they should be required to explain what measures they have been 

taking to do so. 

 

4.   whether there should be penalties for non-compliance with the Bill and 

what these should be and why;   

 

We feel that there must be accountability measures in place to ensure that boards 

comply with the gender representation objective. We support the suggestions in 

Engender’s submission on penalties for non-compliance. 

 

5. Please tell us about any other comments you feel are relevant to the Bill. 

 

We are also concerned that in section 4(4), the wording has been changed to say: 

 

“The appointing person- 

(a) must consider whether the appointment of a candidate identified under 

subsection (2) who is not a woman is justified on the basis of a characteristic 

or situation particular to that candidate, and 

(b) if so, may give preference to that candidate.” 

 

In the consultation draft of the Bill, in place of “is justified on the basis of a 

characteristic or situation particular to that candidate”, the test was “there are 

http://www.scottishtrans.org/wp-content/uploads/2017/06/getting_equalities_monitoring_right.pdf
http://www.scottishtrans.org/wp-content/uploads/2017/06/getting_equalities_monitoring_right.pdf
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exceptional circumstances”. The new wording seems like a significant reduction in 

the threshold for appointing someone who is not a woman in a situation where 

candidates are equally qualified, and appointing a woman would achieve progress 

towards the gender representation objective. We suggest that it would be useful to 

add language to this provision indicating that it is expected only to be used 

exceptionally. 
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Gender Representation on Public Boards (Scotland) Bill – Financial 
Memorandum 

 
1. Over the summer, the Finance and Constitution Committee issued a 
call for views on the financial memorandum associated with the Bill. The 
Committee wrote to those organisations that have an interest in, or which may 
be affected by the Bill and asked for responses to a questionnaire. This call 
for views closed on 7 August. 
 
2. Four submissions were received, from: 

 NHS 24 

 Changing the Chemistry 

 Scottish Ambulance Service 

 Standards Commission for Scotland 
 
These are included as an appendix. 
 
3. The Finance and Constitution Committee agreed not to undertake 
further work on the Financial Memorandum, and passed the responses 
received to this Committee. 
 
4. The Presiding Officer has determined that, as the anticipated cost of 
the Bill is below the threshold (£400k)1, a financial resolution is not required. 
 
5. Of the submissions received, only Changing the Chemistry raised 
concerns around the figures in the Financial Memorandum. These relate to 
associated support and training work which Changing the Chemistry believe 
to be essential to the delivery of balanced boards. 

                                            
1
 Guidance on Public Bills, section 2.121  

http://www.scottish.parliament.uk/S5ChamberOffice/GuidanceonPublicBillspdf20170425.pdf
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NHS 24 
 
 
Dear Mr Crawford, 
 
Call for evidence on Gender Representation on Public Boards (Scotland) Bill 
Financial Memorandum (FM) 
 
NHS 24 is at the forefront of providing person-centred, safe and effective 
telehealth and telecare services. 
 
I refer to your enquiry as to whether NHS 24 took part in the consultation 
process preceding the above Bill.  NHS 24 chose not take part in the 
consultation exercise, concluding that it was more appropriate for the people 
of Scotland to comment on the benefits of having a diverse range of people in 
senior and decision-making positions, including on the boards of Scotland's 
public bodies.   
 
In relation to your enquiry regarding NHS 24 having sufficient time to 
contribute to the consultation exercise, I can confirm that there was sufficient 
time had NHS 24 chosen to do so.  
 
In terms of costs, I think that any financial implications for NHS 24 are 
accurately reflected in the FM relating to the above Bill, and that any 
additional costs will be met within allocated funding. NHS 24 will meet its legal 
responsibilities in the most efficient and effective way possible.  
 
In relation to any wider issues, I am unaware at this time of any future costs 
associated with the Bill, occurring now or through subordinate legislation.  
 
Yours sincerely, 
 
 
SHEENA M. WRIGHT 
DIRECTOR OF NURSING & CARE 
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Changing the Chemistry 
 
1. Did you take part in any consultation exercise preceding the Bill and, if so, 
did you comment on the financial assumptions made?  
 
Yes we did take part but we did not comment on the costs as Changing 
the Chemistry (CtC) is not a public body although CtC has worked 
closely with a number of public sector bodies and the Scottish 
Government public appointments (SGPA) team.  See appendix for 
details of CtC. 
 
2. If applicable, do you believe your comments on the financial assumptions 
have been accurately reflected in the FM?   
 
N/A 
 
3. Did you have sufficient time to contribute to the consultation exercise?  
 
Only just enough time given that CtC only heard about the consultation 
by chance and had not been contacted direct despite having worked 
with VisitScotland (as mentioned in the paper), Highlands and Islands 
Enterprise, Scottish Natural Heritage and SGPA. 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you believe 
that they have been accurately reflected in the FM? If not, please provide 
details.  
 
N/A 
5. Do you consider that the estimated costs and savings set out in the FM are 
reasonable and accurate?   
 
No the estimated costs are not accurate because the costs of the time 
involved in the outreach work has not been included nor has the 
support provided to the SGPA (and other public bodies) provided by 
other bodies such as CtC been taken into account.  Whilst this help may 
have been provided free by some e.g.  all the 2016 SGPA events were 
organised in collaboration with CtC and the advice and leverage of the 
CtC network was provided for free, organisations such as CtC, as a 
voluntary peer support network, does not have the capacity to work with 
every public sector board individually.  This was what CtC did initially in 
2015 with VisitScotland, HIE and SNH and in 2016 with Dundee and 
Angus College all of which had very successful outcomes in terms of 
improving board gender diversity.    
 
Looking at the data for the events which CtC did in collaboration with 
these individual public sector boards, the amount of effort varied 
depending on the allocation of work between CtC and the body, however 
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the number of days of work done by CtC members ranged between 7-20 
days.  CtC is very fortunate, given its peer support network, to have high 
calibre members involved and some of those who worked on these 
projects charge out their time at £1,000-£2,000 a day.  Even assuming a 
much-reduced day rate of only £500 would imply a cost of at least 
£3,500-£10,000 per event for a project manager to extract the maximum 
benefit from the event (which still assumes a central group providing the 
support to access all the relevant networks that might be appropriate for 
that organisation to target board candidates).  
 
As the approach to work with each individual body was very inefficient, 
CtC shifted the operating model to working with SGPA as it was more 
cost and time efficient to organise events centrally and promote a 
number of board vacancies at one event.  It was also more efficient for 
the potential candidates as such individuals don’t want to have to attend 
an event for each public sector body whose board they might be 
interested in joining. 
 
The SGPA team has done a fantastic job over the last 18 months to build 
connections with a wide range of organisations across Scotland where 
diverse candidates have been found and it is much better value for 
money to do this centrally rather than expect each public sector body to 
find these organisations across the country and work to build 
relationships with them.  Furthermore at such outreach events the 
agenda (originally developed by CtC) has been: 

1. Promote the organisations seeking board members 

2. Explain the public appointment process (which is led by the 

relevant sponsor team not the body) 

3. Provide diverse role models of board members to encourage 

candidates from diverse backgrounds – “you can’t be, what you 

can’t see” 

4. Inform attendees of where support can be found e.g. CtC, Institute 

of Directors and Women on Boards. 

Each individual public sector body will not necessarily have all the 
knowledge and contacts to cover all elements of this agenda themselves 
as effectively as doing this on a more centralised basis. 
 
There is also an additional element in that many of such diverse 
candidates need support after having decided that they are interested in 
joining a public sector board.  It is still likely to be the case that this is 
something that the individual has not considered before and, even 
though there is good guidance on the Appointed for Scotland website, 
CtC’s experience over the last six years has proved that even very able 
candidates generally need some help when applying for board roles 
(given that it is different from applying for an executive position).  In the 
case of VisitScotland, HIE and SNH in 2015, CtC provided free 
workshops on how to complete the application forms which received 
very positive feedback and many of those who attended such 
workshops did then apply.   



Appendix 
Submissions received 

Another point to consider is that now more people are applying for 
roles, more people are being turned down and it is important that these 
individuals are not put off from trying again.  They need to be 
encouraged when they are not successful to ensure they do not give up 
but do consider applying for other appropriate roles for their skill set. 
 
6. If applicable, are you content that your organisation can meet any financial 
costs that it might incur as a result of the Bill? If not, how do you think these 
costs should be met?  
 
N/A  CtC is not a public sector body.  However CtC does not consider it 
the optimal solution and nor would it have the capacity to support each 
public sector organisation separately without charging.  This cost would 
depend on the work involved but would probably be in the range of 
£500-£5,000. 
 
7. Does the FM accurately reflect the margins of uncertainty associated with 
the Bill’s estimated costs and with the timescales over which they would be 
expected to arise?   
 
No – as above, the costs are not complete 
 
Wider Issues 
 
8. Do you believe that the FM reasonably captures any costs associated with 
the Bill? If not, which other costs might be incurred and by whom?  
 
No – please see answer to 5 above.  
 
9. Do you believe that there may be future costs associated with the Bill, for 
example through subordinate legislation? If so, is it possible to quantify these 
costs ?  
 
No comment 
 
Appendix: Background on Changing the Chemistry 
Changing the Chemistry (CtC) is a Scottish based charity working to improve 
diversity of thought in the boardroom (diversity being not just about gender but 
also ethnicity, age, disability and other types of protected characteristics as 
well as cognitive and experiential diversity).  The charity operates as a peer 
support network charging no membership fee but expecting members to 
contribute to help individuals from diverse backgrounds secure board roles 
and then supporting them to perform in those roles.  In addition to developing 
the supply side of board recruitment, CtC is also working to influence the 
demand side by making those hiring board members more aware of the 
biases and stereotypes impacting their decision-making and reiterating the 
business case that diverse teams perform better.  Membership is open to 
anyone aged 18 or over who supports the charity’s aims and is willing to 
commit to contribute to its objectives in some way.  Whilst headquartered in 
Scotland, CtC’s membership is growing across the UK and, given the 
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geographic diversity of the membership, much of the support is delivered by 
phone, video or by email. 

CtC has filled c.100 board roles from our membership across all three sectors 
– from FTSE 250 companies to a broad range of public sector boards to wide 
variety of charities.  We have also had great results working with 
organisations to help them make significant shifts in the diversity of their 
boards by attracting a wider range of candidates and supporting them through 
the recruitment process.  CtC’s membership is made up of those seeking 
board roles, those on boards with a desire to continuously improve their 
boardroom skills and those who want to support the cause of diversity of 
thought in the boardroom. 
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Scottish Ambulance Service 

1. Did you take part in any consultation exercise preceding the Bill 
and, if so, did you comment on the financial assumptions made? 
 
The Scottish Ambulance Service submitted a response to the 
consultation exercise. No comments were made regarding the 
financial assumptions made. 

 
2. If applicable, do you believe your comments on the financial 

assumptions have been accurately reflected in the FM?  
 
Not applicable. 

 
3. Did you have sufficient time to contribute to the consultation 

exercise? 
 
The time allocated for the consultation was sufficient allowing 
us to encourage contributions from managers across Scottish 
Ambulance Service. 

 
Costs 
 

4. If the Bill has any financial implications for your organisation, do you 
believe that they have been accurately reflected in the FM?  If not, 
please provide details. 
 
On reflection it is possible that in future the costs of outreach 
work and childcare provision for younger non executive Board 
members may be incurred. In our opinion these financial 
implications have been adequately included in the financial 
memorandum. 

 
5. Do you consider that the estimated costs and savings set out in the 

FM are reasonable and accurate? 
 
We agree that the estimated costs and savings set out in the 
financial memorandum are reasonable and accurate. 

 
6. If applicable, are you content that your organisation can meet any 

financial costs that it might incur as a result of the Bill?  If not, how 
do you think these costs should be met? 

 
We anticipate that any financial costs incurred will be minimal 
and therefore Scottish Ambulance Service will be able to meet 
these. 

 
7. Does the FM accurately reflect the margins of uncertainty 

associated with the Bill’s estimated costs and with the timescales 
over which they would be expected to arise? 
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We agree that the margins of uncertainty and timescales are 
reflected in the financial memorandum. 
 

Wider Issues 
 

8. Do you believe that the FM reasonably captures any costs 
associated with the Bill? If not, which other costs might be incurred 
and by whom? 
 
We believe the financial memorandum captures the anticipated 
costs associated with the Bill. 

 
9. Do you believe that there may be future costs associated with the 

Bill, for example through subordinate legislation?  If so, is it possible 
to quantify these costs?   
 
We do not anticipate this to be the case. 
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Standards Commission for Scotland 

 
1. Did you take part in any consultation exercise preceding the Bill and, if 
so, did you comment on the financial assumptions made?   
 
No. 
 
2. If applicable, do you believe your comments on the financial 
assumptions have been accurately reflected in the FM?  
 
Not applicable. 
 
3. Did you have sufficient time to contribute to the consultation exercise?  
 
Yes. 
 
Costs 
 
4. If the Bill has any financial implications for your organisation, do you 
believe that they have been accurately reflected in the FM?  If not, please 
provide details.  
 
Not applicable. 
 
5. Do you consider that the estimated costs and savings set out in the FM 
are reasonable and accurate?  
 
Not applicable. 
 
6. If applicable, are you content that your organisation can meet any 
financial costs that it might incur as a result of the Bill?  If not, how do you 
think these costs should be met?  
 
Not applicable as recruitment for the Standards Commission’s Members 
is undertaken by the Scottish Parliamentary Corporate Body and the 
SPCB incurs all costs involved.  
 
7. Does the FM accurately reflect the margins of uncertainty associated 
with the Bill’s estimated costs and with the timescales over which they would 
be expected to arise?  
 
Not applicable. 
 
Wider Issues 
 
8. Do you believe that the FM reasonably captures any costs associated 
with the Bill? If not, which other costs might be incurred and by whom?  
 
Yes. 
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9. Do you believe that there may be future costs associated with the Bill, 
for example through subordinate legislation?  If so, is it possible to quantify 
these costs?   
 
Unable to answer. 
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